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It has been objected against the introduction of constraint
into the first of these definitions, that law will still be law
if we imagine a community of absolutely virtuous human
beings, for whom constraint would be superfluous.1 But the
argument is unimportant, for all law is human law, and its
concept cannot be determined with reference to conditions
under which it never exists.

We must recognise, however, that constraint is merely a
secondary mark of distinction, which, while its importance in
the development of law, and especially in the gradual separa-
tion of law and morals, should not be underestimated, is yet
simply a means to the maintenance of law, not law itself.
Hence its significance for the social theory of law is merely
that of an accessory factor. The point to be emphasised in
the definitions which have just been advanced is that law, as
*' the ethical minimum/' ensures the moral conditions indis-
pensable to the life of society/2

1  TRENDELENBURG, N'at^^rrecht aufdem Grunde der Etkik^ 2nd ed., p. 89.

2  What has been said above concerning the ethical content of legal tiorms has
something in common with the views of Bierling (Zur Kritik der juristiscken
Grundbegriffe^ i.,p. 153).   Bieriing also maintains that, in regard to their content,
all legal norms may be considered as moral norms.    Hence he thinks that the
distinctive feature of law is to be sought not in its Content, but in certain formal
properties.    He believes that the principle of universal recognition supplies a dis-
tinctive mark applicable to all cases (op. cit.t i., pp. 12, 81 ff., and ii., Appendix B,
pp. 351 ff.), understanding by universal recognition the continued assent of all
individuals subject to the law in question.   Now, in the first place, it is clear that
this criterion of recognition would necessarily bring under the concept of law all
the norms existing in a given community, whether they were moral norms or the
rules of a society formed for the furtherance of some particular interest.    Such a
state of affairs does not harmonise with the emphasis that Bierling puts on the
moral significance of all legal norms.    Further, the theory finds itself compelled
to have recourse to fiction, after a highly questionable fashion, when, for instance,
it supposes unconscious and involuntary recognition of law on the part of children,
insane persons, and those ignorant of the law.    In its treatment of the actual
facts, the theory, which for the rest contains many acute discussions, is scarcely
distinguishable from the contract theory.   This latter, like Bierling's, does not
assume a contract actually entered upon, which would suppose a pre-existent law
of contract; its hypothesis is rather that of an agreement, partly expressed and